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MARKUP OF H.R. 1842;

H.R. 1862; H.R. 659
Wednesday, April 5, 2017
House of Representatives,
Committee on the Judiciary,

Washington, D.C.

The committee met, pursuant to call, at 11:19 a.m., In
Room 2141, Rayburn House Office Building, Hon. Bob Goodlatte
[chairman of the committee] presiding.

Present: Representatives Goodlatte, Sensenbrenner,
Smith, Issa, Franks, Gohmert, Jordan, Poe, Chaffetz, Marino,
Gowdy, Farenthold, DeSantis, Buck, Ratcliffe, Roby, Gaetz,
Johnson of Louisiana, Biggs, Conyers, Nadler, Lofgren,
Jackson Lee, Cohen, Johnson of Georgia, Deutch, Cicilline,
Swalwell, Lieu, Raskin, Jayapal, and Schneider.

Staff Present: Shelley Husband, Staff Director; Branden

Ritchie, Deputy Staff Director; Zach Somers,




21
22
23
24
25
26
27
28
29
30

HJUO095000 PAGE 2

Parliamentarian; Alley Adcock, Clerk; Meg Barr, Counsel,
Subcommittee on Crime, Terrorism, Homeland Security and
Investigations; Ryan Bathlo, Counsel, Subcommittee on
Regulatory Reform, Commercial and Antitrust Law; Danielle
Brown, Minority Chief Legislative Counsel and
Parliamentarian; Slade Bond, Minority Chief Counsel,
Subcommittee on RRCAL; James Park, Minority Chief Counsel,
Subcommittee on the Constitution and Civil Justice; Joseph
Ehrenkrantz, Minority Professional Staff Member; and

Veronica Eligan, Minority Professional Staff Member.
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Chairman Goodlatte. Good morning. The Judiciary
Committee will come to order, and without objection, the
chair 1s authorized to declare a recess at any time.

Pursuant to notice, I now call up H.R. 659 for purposes
of markup and move that the committee report the bill
favorably to the House. The clerk will report the bill.

Ms. Adcock. H.R. 659, to amend the Clayton Act and the
Federal Trade Commission Act to provide that the Federal
Trade Commission shall exercise authority with respect to
mergers only under the Clayton Act and only iIn the same
procedural manner as the Attorney General exercises such
authority.

[The bill follows:]
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Chairman Goodlatte. Without objection, the bill is
considered as read and open for amendment at any time, and 1
will begin by recognizing myself for an opening statement.

In 1914, Congress passed the Federal Trade Commission
Act, marking the beginning of a dual antitrust enforcement
regime in the United States. Because both the Department of
Justice and the Federal Trade Commission enforce our
Nation®s antitrust laws, companies may, and often do, have
different experiences when interacting with one agency
relative to the other.

One area i1n which the disparity can be the most
striking is in the merger review process. When a company
wishes to merge with, or purchase, another company, it must
notify both antitrust enforcement agencies of the proposed
transaction. The Department of Justice and the Federal
Trade Commission then determine which agency will be
responsible for reviewing the transaction. As there are no
fixed rules for making this determination, it can appear
that the decision is made on the basis of a flip of a coin.

There are two potential differences that companies can
face based on the i1dentity of the antitrust enforcement
agency that reviews the company®s proposed transaction. The
first potential difference arises if the agency seeks to
prevent the transaction by pursuing a preliminary injunction

in Federal court. There is a disparate legal standard
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applied to each antitrust enforcement agency when it
requests a preliminary injunction.

The second potential difference lies iIn the process
available to each antitrust enforcement agency to prevent a
transaction from proceeding. The FTC may pursue
administrative litigation against a proposed transaction,
even after a court denies its preliminary injunction
request. In contrast, the Department of Justice cannot
pursue administration litigation.

There 1s no justification for these disparities in the
merger review processes and standards. Such disparities
lead to unnecessary uncertainty based on which agency is
reviewing the transaction. The bipartisan Antitrust
Modernization Commission recommended that Congress remove
the disparities, and the bill before us today, the Standard
Merger and Acquisition Reviews Through Equal Rules Act of
2017, or the SMARTER Act, does just that.

I applaud Mr. Farenthold for reintroducing this
important legislation that will enhance the transparency,
predictability, and credibility of the antitrust merger
review process. Ildentical legislation was passed by the
House last Congress.

By enacting the SMARTER Act into law, Congress will
assure that companies no longer will be subjected to

fundamentally different processes and standards based on the
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flip of a coin. Notably, the legislation has garnered the
support of former and current FTC commissioners, including
former Chairman David Clanton, former Commissioner Josh
Wright, and Acting Chairman Maureen Ohlhausen. The SMARTER
Act is an important step toward achieving this committee®s
goal of assuring that our Nation"s antitrust laws are
enforced in a manner that is fair, consistent, and
predictable.

I urge my colleagues to support this good government
bill, and 1t i1s now my pleasure to recognize the ranking
member of the committee, the gentleman from Michigan, Mr.
Conyers, for his opening statement.

[The prepared statement of Chairman Goodlatte follows:]
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Mr. Conyers. Thank you, Chairman Goodlatte. Members,
this is a measure that would require the Federal Trade
Commission to use the same merger enforcement procedures as
the Justice Department®s Antitrust Division for proposed
mergers, acquisitions, joint ventures, and other, similar
transactions.

After going through it, I think it is flawed, and 1
would like to point out several reasons why 1 have reached
that conclusion. Most importantly, House Resolution 659, by
weakening the Commission®"s independence, undermines
Congress®s original iIntent iIn creating the Federal Trade
Commission in the first place. For good reasons that are
still relevant today, Congress established the Commission to
be an independent administrative agency.

Although the Sherman Antitrust Act of 1890 empowered
the Justice Department to enforce antitrust laws, Congress
determined that more needed to be done to address the wave
of mergers and anticompetitive corporate abuses that
continued, notwithstanding the enactment of that act.

Accordingly, Congress created the Commission in 1914 as
an independent body of experts charged with developing
antitrust law and policy free from political influence and,
particularly, executive branch interference. To this end,
Congress specifically gave the Commission broad

administrative powers to investigate and enforce laws to
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stop unfair methods of competition, as well as the authority
to use an administrative adjudication process to develop
policy expertise rather than requiring the Commission to try
cases before a generalist Federal judge.

Yet rather than strengthening the Commission®s
independence and enforcement authority, the SMARTER Act does
the opposite. OF greatest concern is the bill"s elimination
of the administrative adjudication process for merger cases
under section 5(b) of the Federal Trade Commission Act. By
doing so, the SMARTER Act would effectively transform the
Commission from an independent administrative agency into
just another competition enforcement agency,
indistinguishable from the Justice Department and, thereby,
arguably, redundant. Yet the Commission®s administrative
authority i1s key to its distinctive role as an independent
administrative agency.

By eliminating the Commission®s administrative
authority, opens the door for ultimate elimination of the
Commission itself, and you do not just have to take my word
for 1t. Former Republican Commission Chairman William
Kovacic, while expressing support for the bill"s
harmonization of preliminary injunction standards, says
that, “The rest of the SMARTER Act i1s rubbish.”

He continued, “Let me put it this way: behind the rest

of the SMARTER Act is the fundamental question of whether
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you want the Federal Trade Commission involved in
competition law.”

Similarly, former Democratic Commission Chairman Edith
Ramirez observed that the bill would have, “Far-reaching,
immediate effects and fundamentally alter the nature and
function of the Commission as well as the potential for
significant, unintended consequences.” Consumers Union also
opposes the SMARTER Act because i1t is completely
unnecessary, and could create unintended hurdles to
effective and sound enforcement, and set precedent for
further tinkering, both of which risk undermining what 1is
now a coherent, consistent, well-established, familiar
enforcement procedure within the Commission.

Finally, the SMARTER Act is problematic because it may
apply to conduct well beyond larger mergers, which could
further hinder the Commission®s effectiveness. In
particular, the SMARTER Act would eliminate the Commission®s
authority to use administrative adjudications, not just for
the largest mergers, but for any proposed merger. It also
removes such authority to review non-merger activities like
a joint venture or a similar transaction.

So in the end, the SMARTER Act is not smarter at all.
For these reasons, | urge my colleagues to reject H.R. 659,
and 1 would like unanimous consent to submit two letters for

the record from the Consumers Union, Mr. Slover, 1in
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opposition to this measure, and another letter from the
American Antitrust Institute, a letter from the president
and the general counsel.

[The prepared statement of Mr. Conyers follows:]
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Chairman Goodlatte. Without objection, they will be
made a part of the record.

[The information follows:]
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Mr. Conyers. Thank you.

Chairman Goodlatte. Thank you, Mr. Conyers. 1 now
want to recognize the sponsor of the bill, the gentleman
from Texas, Mr. Farenthold, for his opening statement.

Mr. Farenthold. Thank you very much, Chairman
Goodlatte. Both the DOJ and FTC share jurisdiction to
review proposed mergers to make sure they are in compliance
with our antitrust laws. Although both agencies use the
same substantive antitrust law in the review process, the
procedures available to challenge a merger are very, very
different.

This can create an unequal burden on the parties and
can, possibly, even lead to different outcomes. We should
standardize this process to ensure fairness, regardless of
whether a claim i1s reviewed by the DOJ or the FTC. That 1is
why 1 introduced H.R. 659, the Standard Merger and
Acquisition Reviews Through Equal Rules Act, also known as
the SMARTER Act.

This bill, with bipartisan support, makes a couple of
changes to the process by which the FTC litigates mergers.
First, i1t requires the FTC to satisfy the same standards as
the DOJ 1n order to obtain a preliminary injunction to block
a merger. Additionally, it requires the FTC to always
litigate contested merger cases in Federal courts under the

Clayton Act, just like the DOJ does, rather than its own
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administrative law tribunals.

Companies and people have been adversely affected by
the FTC having 1ts own internal, administrative process to
challenge a transaction. It is time to level the playing
field and not leave it up to a coin toss of which agency
reviews a merger as to which procedures apply.

I urge my colleagues to support the SMARTER Act and
yield back.

[The prepared statement of Mr. Farenthold follows:]
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Chairman Goodlatte. Without objection.

Mr. Farenthold. Thank you. 1 yield.

Chairman Goodlatte. The chair now recognizes the
gentleman from Rhode Island, the ranking member of the
Subcommittee on Regulatory Reform, Commercial, and Antitrust
Law, Mr. Cicilline, for his statement.

Mr. Cicilline. Thank you, Mr. Chairman. Mr. Chairman,
I oppose H.R. 659, the Standard Merger and Acquisition
Reviews Through Equal Rules, the SMARTER Act, because it
dismantles the Federal Trade Commission®s ability to promote
competition and prevent economic concentration.

Over a century ago, Congress established the Federal
Trade Commission with the express purpose of safeguarding
consumers against anticompetitive behavior through its
authority to enforce, clarify, and develop the antitrust
laws. Today, the FTC prevents anticompetitive mergers and
promotes competition in highly-concentrated markets through
administrative litigation. Under this authority, it may
seek permanent injunctions in Its own administrative court,
in addition to its ability to seek preliminary injunctions
in Federal district court.

Both Republican and Democratic chairs of the FTC agree
that administrative litigation is an extremely valuable
tool. Maureen Ohlhausen, who was recently appointed acting

chair of the FTC by President Trump, strongly supports the
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use of administrative litigation as a unique asset in
enforcing our antitrust laws, particularly in healthcare
markets and the pharmaceutical industry.

Bill Kovacic, the Republican FTC chair under the George
W. Bush administration, agrees, noting that administrative
litigation has resulted in key victories for the FTC by,
“Building analytical templates, whose persuasiveness compel
emulation by Federal judges.” Edith Ramirez, who was
appointed chair of the FTC by President Obama, noted that
this quasi-judicial role is a defining characteristic of the
agency, and that the current system has worked well for over
100 years, and all indications are that it will continue to
do so to the benefit of competition and consumers.

H.R. 659 would upend this progress by amending the
Clayton Act to prohibit the use of administrative litigation
for both proposed and consummated transactions exceeding $80
million. There is simply no evidence that this bill is
warranted. While the proponents of the SMARTER Act argue
that the outcome of a transaction is just determined by a
coin flip between the agencies to determine which will
review a transaction, there is a dearth of factual support
to disclaim.

Jonathan Jacobson, a leading antitrust attorney, who
served on the Antitrust Modernization Commission, testified

that, In his 39 years of practice, the outcome of a merger
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has never turned on the differences that the SMARTER Act
seeks to address in antitrust law. The American Antitrust
Institute, a consumer-oriented antitrust organization,
conducted a lengthy study of workload statistics, compiled
by both antitrust agencies, and found that the concern of
the bill"s sponsors are without foundation.

And finally, in the most comprehensive study of
administrative litigation to date, FTC Acting Chairwoman
Maureen Ohlhausen debunked procedural concerns with
administrative litigation as mostly anecdotal or
theoretical. In fact, less than 2 percent of mergers are
even stopped or modified, and an even smaller percentage of
these cases go to trial following administrative litigation.

The FTC also has a pristine record when using this
authority. It has won six out of its seven cases before the
Supreme Court, and five of these were brought through
administrative litigation. | am, therefore, not persuaded
by the need to fundamentally change the antitrust laws based
solely on due process concerns that are mostly anecdotal or
theoretical that would apply to just one percent of mergers,
which happen to be some of the largest and most
consequential.

Mr. Chairman, we are witnessing a period of historic
merger activity. There iIs mounting economic evidence that

consolidation in nearly every sector of the economy is
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increasing consumers®™ costs, depressing workers® wages, and
eroding private sector investment and innovation.

Yesterday, together with Ranking Member Conyers, |1
requested a 20 percent increase in funding for the antitrust
agencies to reverse this trend through vigorous antitrust
enforcement, a key tool for lowering costs and increasing
economic opportunity for hardworking Americans. It 1is
irrefutably true that we need more competition, not less.
And instead of giving handouts to the largest and most
concentrated businesses on the basis of speculative harms,
we should invest in the antitrust agencies”™ ability to
enforce the law.

And for all these reasons, | oppose H.R. 659 and urge
my colleagues to do the same and yield back the balance of
my time.

Chairman Goodlatte. The chair thanks the gentleman.
Are there any amendments to H.R. 6597

For what purpose does the gentleman from New York seek
recognition?

Mr. Nadler. Strike the last word.

Chairman Goodlatte. The gentleman iIs recognized for 5
minutes.

Mr. Nadler. 1 am going to speak very briefly. 1 just
want to say that it has been my opinion that every

administration since the Reagan administration, including
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Democratic and Republican administrations, has not
adequately enforced their antitrust laws. Our corporations
have gotten much too big. It is not simply a question of
consumer prices. When you only have one or two or three
corporations dominating a field, that eliminates competition
and makes it harder for other companies to get in.

I commend Mr. Cicilline®s explication of his reasons
for opposing this bill, and this bill is another step in the
wrong direction of allowing the takeover of the economy,
essentially, by a very small number of firms. When you look
at sector after sector, we have an oligopoly, and frankly,
we ought to go back to the Teddy Roosevelt days of
trustbusting instead of continuing the days, and now
enhancing the days, of making more and more and larger
trusts and fewer companies in every field.

It 1s the wrong way to go, in general, and this bill is
the wrong way to go. 1 oppose the bill. 1 yield back.

Chairman Goodlatte. Would the gentleman yield?

Mr. Nadler. Sure.

Chairman Goodlatte. 1 thank the gentleman for
yielding. | share the gentleman®s concern about antitrust
enforcement, and quite frankly, we have not seen it iIn
administrations of both parties.

Mr. Nadler. As 1 just said.

Chairman Goodlatte. And | think that it would be wise
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to have a system where it does not become a crapshoot, what
turns out, but that the process for determining whether or
not an antitrust merger takes place i1s consistent. You will
then have the ability to have better standardization of the
process under which i1t will take place, or 1t will not take
place, and you will see less of these efforts if they are
shot down more times.

So this i1s only about making the law consistent as we
move forward iIn creating predictability, which I think iIs a
very important part of our --

Mr. Nadler. Reclaiming my time. Consistency IS a very
valuable quality, but I think this bill goes toward
consistency In the wrong direction, and 1 reiterate my
opposition. |1 yield back.

Chairman Goodlatte. Are there amendments to H.R. 6597

A reporting quorum being present, the question is on
the motion to report the bill H.R. 659 favorably to the
House.

Those in favor will say aye.

Those opposed, no.

In the opinion of the chair, the ayes have i1t, and the
bill 1s ordered reported --

Mr. Conyers. Could I have a roll call vote, sir?

Chairman Goodlatte. A recorded vote iIs requested, and

the clerk will call the roll.
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Adcock. Mr. Goodlatte?

Chairman Goodlatte. Aye.

Ms.
Mr.
[No
Mr.
Mr.
Ms.
Mr.
[No
Mr.
[No
Mr.
Mr.
Ms.
Mr.
[No
Mr.
[No
Mr.
Mr.
Ms.
Mr.
[No
Mr.

Adcock. Mr. Goodlatte votes aye.
Sensenbrenner?

response. |

Smith?

Smith. Aye.

Adcock. Mr. Smith votes aye.
Chabot?

response. |

Issa?

response. |}

King?

King. Aye.

Adcock. Mr. King votes aye.
Franks?

response. |

Gohmert?

response. |}

Jordan?

Jordan. Yes.

Adcock. Mr. Jordan votes yes.
Poe?

response. |

Chaffetz?
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response. |}

Marino?

Marino. Yes.

Adcock. Mr. Marino votes yes.

Gowdy?

response. |}

Labrador?

response. |

Farenthold?

Farenthold. Aye.

Adcock. Mr. Farenthold votes aye.

Collins?

response. |

DeSantis?

DeSantis. Aye.

Adcock. Mr. DeSantis votes aye.
Buck?

Buck. Aye.

Adcock. Mr. Buck votes aye.
Ratcliffe?

Ratcliffe. Yes.

Adcock. Mr. Ratcliffe votes yes.
Roby?

response. |

Gaetz?
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Gaetz. Aye.
Adcock. Mr. Gaetz votes aye.

Johnson of Louisiana?

response. |
Biggs”?
Biggs. Aye.

Adcock. Mr. Biggs votes aye.
Conyers?

Conyers. No.

Adcock. Mr. Conyers votes no.
Nadler?

Nadler. No.

Adcock. Mr. Nadler votes no.
Lofgren?

Lofgren. No.

Adcock. Ms. Lofgren votes no.
Jackson Lee?

response. |}

Cohen?

Cohen. No.

Adcock. Mr. Cohen votes no.
Johnson of Georgia?

response. |

Deutch?

Deutch. No.
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Ms.
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Mr.
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Mr.
[No
Mr.
Mr.
Ms.
Mr.
Mr.
Ms.
Ms.
Ms.
Ms.
Mr.
Mr.

Adcock. Mr. Deutch votes no.
Gutierrez?

response. |

Bass?

response. |

Richmond?

response. |}

Jeffries?

response. |

Cicilline?

Cicilline. No.

Adcock. Mr. Cicilline votes no.
Swalwell?
response. |
Lieu?

Lieu. No.
Adcock. Mr. Lieu votes no.
Raskin?
Raskin. No.
Adcock. Mr. Raskin votes no.
Jayapal?

Jayapal. No.

Adcock. Ms. Jayapal votes no.

Schneider?

Schneider. No.
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Ms. Adcock. Mr. Schneider votes no.

Mr. Sensenbrenner. Chairman.

Chairman Goodlatte. The gentleman from Wisconsin?

Mr. Sensenbrenner. Aye.

Ms. Adcock. Mr. Sensenbrenner votes aye.

Chairman Goodlatte. The gentleman from Texas, Mr. Poe?

Mr. Poe. Yes.

Ms. Adcock. Mr. Poe votes yes.

Chairman Goodlatte. The gentleman from Utah, Mr.
Chaffetz?

Mr. Chaffetz. Aye.

Ms. Adcock. Mr. Chaffetz votes aye.

Chairman Goodlatte. The gentleman from California, Mr.
Issa?

Mr. Issa. Aye.

Ms. Adcock. Mr. Issa votes aye.

Chairman Goodlatte. The gentlewoman from Alabama, Mrs.
Roby?

Mrs. Roby. Aye.

Ms. Adcock. Mrs. Roby votes aye.

Charrman Goodlatte. Has every member voted who wishes
to vote?

The clerk will report.

Ms. Adcock. Mr. Chairman, 16 members voted aye; 10

members voted no.
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Chairman Goodlatte. The ayes have it, and the bill is
ordered reported favorably to the House. Members will have
2 days to submit views.

Pursuant to notice, I now call up H.R. 1842 for
purposes of markup and move that the committee report the
bill favorably to the House. The clerk will report the
bill.

Ms. Adcock. H.R. 1842, to amend title 18, United
States Code, to include State crimes of violence as grounds
for an enhanced penalty when sex offenders fail to register
or report certain information, as required by our Federal
law, to include prior military offenses, for purposes of
recidivist sentencing provisions and for other purposes.

[The bill follows:]
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Chairman Goodlatte. Without objection, the bill is
considered as read and open for amendment at any point, and
I will begin by recognizing myself for an opening statement.

This legislation, introduced by our colleague, Mr.
Ratcliffe, a former United States Attorney, strengthens
child safety by closing two major loopholes in Federal law.
This bill ensures that all offenders who have been convicted
of crimes of violence face heightened punishment when they
fail to register as a sex offender for a sex offense.

This enhancement provides incentive for the most
dangerous of offenders to update their verifications,
assuring they do not go off the grid and reoffend.
Currently, this enhancement applies only to those who
committed crimes of violence under Federal, tribal, D.C., or
military law, and the law of any territory or possession of
the United States. But inexplicably, it excludes State
offenses from the calculation. This bill adds State crimes
of violence as a predicate conviction, which addresses a
loophole in the law.

Second, the bill ensures that enhancement for sex
offenses are applied equitably throughout the United States
code. These offenses happen In every State, every county,
and, sadly, every neighborhood. They are ubiquitous, and
while our military is, overall, filled with honorable and

courageous men and women, on occasion, there are members who
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do not act honorably and are convicted of sex offenses under
the Uniform Code of Military Justice.

Currently, the recidivist provisions are not consistent
with respect to conduct covered when someone has a prior sex
conviction under Federal and State law, as opposed to
military law. For instance, under current law, an offender
with certain prior military child pornography convictions
would not qualify for an enhancement that someone convicted
under a Federal statute would, even 1f their conduct was the
same. The Ratcliffe bill addresses that iInconsistency.

I want to stress to my colleagues that this bill, like
the others we will consider today, does not create or
increase any mandatory minimum sentence. What it does 1is
ensure that the sentences on the books, which apply to some
of the most horrific crimes against children, do not contain
loopholes which can be exploited by those who prey upon
children. We must make sure laws apply equally and
recidivists are punished appropriately. 1 commend Mr.
Ratcliffe for his work on this bill and I urge my colleagues
to support the legislation. And it is now my pleasure to
recognize Mr. Conyers for his opening statement.

[The prepared statement of Chairman Goodlatte follows:]
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Mr. Conyers. Thank you, Mr. Chairman. Members of the
Judiciary Committee, H.R. 1842, the Strengthening Children®s
Safety Act, 1s a commendable bill intended to address gaps
in our child protection laws. While 1 do not object to the
revisions to the Criminal Code that the bill would make, I
cannot support the resulting expansion of mandatory minimum
sentencing. H.R. 1482 amends section 2550(d) of the
Criminal Code, which provides for an enhanced penalty for
sex offenders who commit a crime of violence while in
noncompliance of sex offender registration and reporting
requirement.

In addition to the Federal crimes of violence already
included in that statute, this bill would add State crimes
of violence as predicate offenses that in turn would require
the 1mposition of a mandatory 5-year prison sentence to be
served consecutively to any sentence imposed for failing to
register or comply with sex offender registration and
reporting requirements.

H.R. 1842 would also add prior military child sex
offenses to several recidivist sentencing provisions, most
of which carry mandatory minimum penalties of at least 15
years or life. Perhaps we should expand coverage of
enhanced sentencing for the offenses added by the bill, but
we should do so without expanding mandatory minimums.

Judges, not Congress, are iIn the best position to impose
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sentences for even the most offensive criminal violations
because they know the facts and circumstances of each case.
With lengthy maximum sentences available for any offense
added by this bill, we do not need to impose minimums.

So, accordingly, my colleagues, I intend to offer an
amendment to exempt these additions to the imposition of
mandatory minimum sentences, while retaining the option for
judges to sentence up to the lengthy maximum sentences as
allowed under current statutes. With those changes, 1 would
support the bill. And I thank the chairman.

[The prepared statement of Mr. Conyers follows:]
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Chairman Goodlatte. The chair thanks the gentleman.

It is now my pleasure to recognize the sponsor of the bill,
the gentleman from Texas, Mr. Ratcliffe, for his opening
statement.

Mr. Ratcliffe. Thank you, Mr. Chairman. There are few
things that are more shocking to the conscience and more
sickening to the soul than crimes against children, the most
innocent and the most vulnerable members of our society. In
my time as a Federal prosecutor, the child exploitation
images that 1 was forced to review were by far the most
disturbing and difficult part of that job.

All these years later, 1 still cannot erase those
depraved images from my mind, and I doubt that I will ever
be able to do so. But you know, crimes against children
should stick with us, they should haunt us, and then they
should spur us to take action. |If we do anything here in
Congress, i1t should be to work to protect children. We talk
all day long about the future of this country. Well, our
children are that future, and now we need to put words into
action.

So today, I am introducing the Strengthening Children®s
Safety Act of 2017, a bill which closes two sets of
loopholes i1n Federal child exploitation laws, to make sure
that all dangerous sex offenders are treated the same and

are subject to the same enhanced penalties under the law.
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Right now, current law establishes minimum national
standards for sex offender registration and notification iIn
all 50 States, and the District of Columbia, and U.S.
territories, and tribes.

And 1T a sex offender knowingly fails to register or
update a registration, that individual faces a fine and
imprisonment of up to 10 years. There is also an enhanced
penalty of 5 to 30 years®™ imprisonment if the offender,
while 1n noncompliant status, also commits a crime of
violence under Federal law, under the Uniform Code of
Military Justice, the law of the District of Columbia,
Indian Tribal law, or any territory or possession of the
United States.

But here is the problem. Right now, only individuals
committing crimes of violence under these Federal, or
district, or territorial, or military, or Tribal laws are
subject to the enhanced penalties, while individuals
committing the same crimes of violence under State law are
not.

Child predators committing crimes of violence should be
subject to the same enhanced penalties, regardless of
whether these same crimes are going to be charged federally
or at the State level. We cannot allow offenders to dodge
punishment on a technicality. So, my bill adds similar

State crimes of violence to the list.
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The change will ensure that the enhanced penalty
applies equally to all dangerous offenders.

Similarly, the second portion of the bill addresses
enhanced sentences for individuals with prior sex offenses.
Our child exploitation laws consistently call for higher
sentences when a defendant has a prior conviction for
Federal or State sex offense. But these sentencing
provisions do not include all similar sex offense
convictions that arise under the Uniform Code of Military
Justice. My bill amends those Federal child exploitation
laws to include all child sexual exploitation offenses under
the UCMJ in the recidivist provisions, as appropriate.

Again, | think it i1s critical that we close this
loophole to ensure that all prior child sex exploitation
convictions are penalized for repeat offenders. Many issues
here i1In Congress these days are partisan. It 1s my hope
that members on both sides of the aisle will be able to come
together to support stronger protections for our children.
So, I urge all my colleagues to support the bill and 1 yield
back the balance of my time.

[The prepared statement of Mr. Ratcliffe follows:]
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Mr. Sensenbrenner. [presiding] Without objection, all
members® opening statements will be put in the record at
this point.

[The information follows:]
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Mr. Sensenbrenner. Are there any amendments?

Mr. Nadler. Mr. Chairman.

Mr. Sensenbrenner. For what purpose does the gentleman
from New York seek recognition?

Mr. Nadler. Strike the last word.

Mr. Sensenbrenner. The gentleman is recognized for 5
minutes.

Mr. Nadler. Thank you. Mr. Chairman, this bill, as
well as the next two, have very laudable purposes, and in
general, do good things and improve the law. There are two
problems with these bills, all three of them.

One, they all subject new classes of people to
mandatory minimum sentences including, In this case, to
mandatory sentences of life imprisonment. Now, for those of
us who are very much opposed to mandatory sentencing, who
think that 1t is a real problem that often enough leads to
injustices -- we have read stories of judges Imposing harsh
sentences on somebody and saying from the bench that because
of the unique circumstances of that case, it is grossly
unfair to impose such a harsh sentence -- although in
general, 1t might be, but In that case, it is not -- it is
grossly unfair because of the circumstances of the case.
"Nonetheless, 1 as the judge have no choice. | must impose
this very harsh sentence.™

That makes no sense. Mandatory sentences remove
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discretion from judges and give us -- as 1T we have all the
wisdom and we can foresee every circumstance. And since
this bill and the other two impose -- they do not impose the

mandatory minimums; what they do i1s subject new classes of

people to mandatory minimums -- 1 have to oppose them.
The second problem with these three bills -- and the
Democratic memo has identical language in each of them -- it

says, ""The committee has held no hearings on this measure,
and 1t has not been introduced previously."

These are bills which look like mom and apple pie, are
certainly well-intended, may very well be very good, except
for the mandatory minimums -- but nonetheless, are major
changes in the criminal law, and we should not enact such
bills without having hearings.

Now, the chairman of the committee, iIn response, I
think, to Mr. Raskin, on a previous occasion, said, "Well,
we held a hearing In 2013 on this bill" or "We held a
hearing in 2014." But the fact is, on these bills -- these
are brand new bills -- we have never held hearings. We
should hold a hearing. Maybe we will find out some flaw
that I do not anticipate or that no one anticipates. Maybe
we will find out the bill should be changed in some way.
Maybe we will find out it is wonderful.

But the idea of hearings in which you call in criminal

justice experts, sex offense experts, is the way we are
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supposed to do business. So, the fact that these rather
serious bills imposing very lengthy mandatory minimum
sentences under certain circumstances have never been
introduced before, never been considered before, and have
held no hearings, is the reason to vote no now --

Mr. Sensenbrenner. Will the gentleman yield?

Mr. Nadler. -- but 1 hope that they -- iIn one second.
But 1 hope -- I would urge that -- 1 know It is not going to
happen, but the proper course of action would be to take
these bills off the agenda, hold a hearing, and put them
back on with perhaps amendments, if the sponsor thinks that
there ought to be amendments that he learned of from the
hearing.

I will yield.

Mr. Sensenbrenner. |1 am informed by staff that there
was a hearing at the subcommittee level on March 16th on
child protection issues in general, which would --

Mr. Nadler. 1In general, but not on these bills.

Mr. Sensenbrenner. Not on the bills, but on this
Issue.

Mr. Nadler. Reclaiming my time. Hearings on a general
topic are good. But when you have a bill, you have to have
a hearing on the bill to see 1f that bill iIn fact does what
it is intended to do, in fact deals with the problem that

was elucidated at the general hearing. That is why we have
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hearings on bills. We have hearings on general topics too,
but they do not substitute for a hearing on the bill.

The hearing on the bill says does a bill do what it is
intended to do, does i1t have good effects, does i1t have bad
effects, do the good effects outweigh the bad effects, does
it have unanticipated consequences because of the way it was
drafted, should there be amendments. That is what a hearing
on a bill does. A hearing on a general topic does not do
that.

And when you have a serious bill -- and this is a
serious bill, and so are the other two -- which Impose real
consequences on real people, and impose mandatory minimums,
and make -- and even without the mandatory minimums, if they
were amended, they would impose longer sentences -- perhaps
justifiably. Probably justifiably.

We should have hearings, and that is the proper way to
do 1t. I mean, we have passed legislation in previous years
imposing sentences on criminals, and then we have had to
come back years later and say, ""Gee, that was a terrible
mistake.” We ought to have a hearing so we do not make
terrible mistakes, even without knowing about i1t.

So, 1 would have to oppose i1t for that reason too, and
I yield back.

Mr. Sensenbrenner. The time of the gentleman has

expired. Are there any amendments --
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Mr. Conyers. Mr. Chairman?

Mr. Sensenbrenner. For what purpose does the gentleman
from Michigan seek recognition?

Mr. Conyers. |1 have an amendment at the desk.

Mr. Sensenbrenner. The clerk will report the
amendment. There is no amendment at the desk. The
gentleman from Michigan? The amendment has arrived. The
clerk will report the amendment.

Ms. Adcock. Amendment to H.R. 1842, offered by Mr.
Conyers --

[The amendment of Mr. Conyers follows:]
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Mr. Sensenbrenner. Without objection, the amendment is
considered as read, and the gentleman from Michigan is
recognized for 5 minutes.

Mr. Conyers. Thank you, Mr. Chairman. My amendment
addresses mandatory minimum concerns that have been raised
by the several changes in current law made by this bill.
First, my amendment would address the bill"s change to the
penalties for sex offenders who failed to register and who
commit a crime of violence.

The bill would add ""Those offenders who commit a crime
of violence under State law through the statute,' which
currently covers Federal, D.C., Tribal, and territorial
crimes of violence.

The current penalty for this violation is imprisonment
for at least 5 years and up to 30 years. My amendment would
eliminate the 5-year minimum, but still allow for the up to
30 years®™ imprisonment portion. As an opponent of mandatory
minimum sentencing, | believe sincerely that we should not
only decline to adopt new mandatory minimums, but Congress
should also avoid expanding existing mandatory penalties,
and we can do so In a way that still allows for strong and
severe penalties up to lengthy maximum terms if judges in
particular cases determine that the facts call for them.

The bill also changes the Code in several sections by

providing recidivist penalties for sexual exploitation of
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children by adding offenses under the Uniform Code of
Military Justice as predicates, In addition to Federal and
State offenses. These recidivist penalties are mandatory
minimums which carry mandatory minimums of at least 15
years, and for some, life in prison. So, my amendment would
address this by providing that these military offenses, as
added to these sections, be subject to the same maximum
penalties under the various code sections, but not subject
to the mandatory minimums.

Of course, | believe we should go into all sections of
the code and remove mandatory minimums. But if we are going
to change the statute to include more offenses and statutes
that have mandatory minimums, we can provide additional
appropriate punishment while exempting these additions to
unwise mandatory minimums. As a result, judges could still
impose sentences that are equally lengthy and severe, but we
would know that they are the result of the judge®s
consideration of the facts and circumstances of each case.

That is the principle underlying of all the changes 1
propose in my amendment, and I plead with my colleagues to
give this careful consideration and support this amendment
to improve the bill. Thank you, Mr. Chairman.

Mr. Sensenbrenner. The time of the gentleman has
expired. For what purpose does the gentleman from Texas

seek recognition?
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Mr. Ratcliffe. 1 claim time in opposition to the
amendment.

Mr. Sensenbrenner. The gentleman is recognized for 5
minutes.

Mr. Ratcliffe. Thank you, Mr. Chairman. 1 appreciate
the gentleman from Michigan and the spirit with which he has
offered this amendment, but his amendment, as written,
actually rolls back current law. With all due respect, the
gentleman appears to want to debate the mandatory minimum
sentencing system and its existence In American
jurisprudence.

Again, the underlying bill here does not create
mandatory minimums. It does not expand mandatory minimums.
It does not change mandatory minimums in any way; unlike the
amendment, which seeks to do just that. Again, the
underlying bill is about closing loopholes for equal
treatment under the law, to make sure that enhancements that
currently exist apply evenly and equitably. The gentleman®s
amendment actually does just the opposite.

Again, respectfully, if someone commits one of these
crimes, the most horrific of crimes, in Springfield,
Virginia, they should be treated exactly the same as someone
committing that crime in Springfield, 1llinois, and that is
essentially what the underlying bill does and what the

gentleman®s amendment seeks to prevent.
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So, again, 1 respectfully ask my colleagues to oppose
the amendment, and yield back.

Mr. Sensenbrenner. The gentleman®s time has expired.

Mr. Nadler. Mr. Chairman?

Mr. Sensenbrenner. For what purpose does the gentleman
from New York seek recognition?

Mr. Nadler. Strike the last word.

Mr. Sensenbrenner. The gentleman is recognized for 5
minutes.

Mr. Nadler. Well, I just want to make two
observations. One, the bill, as | said before, does not
impose new mandatory minimums, but it adds classes of
people, and therefore many people, to those subject to
mandatory minimums, and that is what the gentleman®s
amendment seeks to change.

And number two, I just want to make one other
observation. This bill says that it should be a predicate
for all these enhanced penalties, et cetera, that you have
committed similar State crimes as well as Federal crimes,
which is logical. But the problem with that -- possible
problem -- which hearings might elucidate, is that you say,
"similar State crimes.” But State laws vary, and the law of
one State might be similar to but somewhat different than
the law of another State in defining the crime, and also

different from the Federal crime. So, by saying State
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crimes, "similar State crimes,” 1t iIs a question of what you
are drawing into.

You may be applying the law, these mandatory minimums,
to people who committed a State crime who would not be
included if that crime had been a Federal crime, or maybe
vice versa. And that is what a hearing would get at. And
maybe the bill should be amended in some ways to deal with
that problem, and maybe that problem is not a real problem.
I do not know. There has not been a hearing, but it
certainly occurs to me that that might be a problem that is
something we ought to take a look at.

Mr. Conyers. Would the gentleman yield?

Mr. Nadler. Yes, I will.

Mr. Conyers. Thank you for your consideration of the
supposed problem with the amendment. Members of the
committee, this amendment does not change existing law. 1
want my friend from Texas to be comfortable about that one
fact. 1t only applies to the new offenses, and i1t does not
prevent a judge from sentencing to the maximum. So, | would
continue to support this amendment and make everyone
comfortable that we are not changing existing law.

Mr. Ratcliffe. Would the gentleman yield?

Mr. Conyers. Of course.

Mr. Ratcliffe. Again --

Mr. Sensenbrenner. The time belongs to the gentleman
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from New York. Does the gentleman from New York yield?

Mr. Nadler. Oh, yes.

Mr. Ratcliffe. Thank you. Again, respectfully, the
amendment does roll back current law as 1t applies to the
military provision. And to the gentleman from New York®s
point, he seems to be conceding that the bill does not
expand or create mandatory minimums. So at best, the
gentleman seems to be arguing that this bill expands -- or
to use your word, exposes -- new classes of people to
mandatory minimum sentences. And 1 guess this iIs just where
philosophical differences -- I do not know that we can
bridge these gaps.

Mr. Nadler. Well -—-

Mr. Ratcliffe. 1 cannot speak for --
Mr. Nadler. Reclaiming my time, 1 did not use the word
"expose." But it expands mandatory minimum sentences to new

classes of people, people who are not now subject to
mandatory minimums. If you oppose mandatory minimums, as I
do, I am opposed to the expansion to new class of people as
well as -- 1 do not know what you mean by "increasing the
mandatory minimum,' but yeah, you could -- from 5 to 10
years of whatever.

See, 1 think mandatory minimums lead to great
injustices; on occasion, lead to a judge saying, "It is

terrible that 1 have to impose this sentence because the
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specific circumstances in this case -- It iIs not warranted,
but the law leaves me no choice.” That is what we want to
avoid. And to put a new class of people Into that, most of
whom may be deserving of the terrible sentences, but some of
whom may not be, is wrong. So, that is why 1 oppose the
expansion.

But again, I come back to the other point. Putting
State crimes in here is a good idea generally, but you have
to make sure that you are really dealing with equivalencies.
And we do not know that unless you have a hearing and really
look at the laws of the States and at the definitions, to
make sure you are dealing with equivalents to Federal
crimes, because the laws of each State are defined
differently, and simply saying "similar to"” may subject
people who would not be exposed under Federal law, or maybe
exempt people who would be. 1 mean, you have to really look
at the laws of the State, and that Is why we ought to have a
hearing and a proper process for it.

Mr. Conyers. Exactly. Would the gentleman yield?

Mr. Nadler. Sure.

Mr. Conyers. | thank the gentleman for his
observation. This amendment does not change existing law.
It only applies to the new offenses. And i1t does not
prevent a judge from sentencing to the maximum. Thank you.

Mr. Sensenbrenner. The time of the gentleman has
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expired.

Mr. Nadler. 1 yield back.

Mr. Sensenbrenner. For what purpose does the
gentlewoman from Alabama seek recognition?

Mrs. Roby. I move to strike the last word.

Mr. Sensenbrenner. The gentlewoman is recognized for 5
minutes.

Mrs. Roby. I would like to yield my time to the

gentleman from Texas.

Mr. Ratcliffe. 1 just wanted to address the gentleman
from New York"s -- 1 very much appreciate the manner iIn
which he delivered his remarks. 1 do think that we have a

philosophical difference. Whether we are talking about
exposing or expanding new classes of people to mandatory
minimum sentences, | cannot speak for everyone on this

committee, but for people committing these types of crimes

against child, I am 100 percent in favor of exposing them to
mandatory minimum sentences. With that, 1 yield back.
Mrs. Roby. I yield back.

Mr. Sensenbrenner. The question is on the amendment
offered by the gentleman from Michigan.

Those In favor will say aye.

Those opposed will say no.

The noes appear to have it. The noes have it, and the

amendment is not -- a recorded vote is requested. The
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question is on the amendment by the gentleman from Michigan.
Those in favor will vote aye, those opposed will vote no,
and the clerk will call the roll.

Ms. Adcock. Mr. Goodlatte?

Chairman Goodlatte. No.

Ms. Adcock. Mr. Goodlatte votes no. Mr.
Sensenbrenner?

Mr. Sensenbrenner. No.

Ms. Adcock. Mr. Sensenbrenner votes no.

Mr. Smith?

[No response.]

Mr. Chabot?

[No response.]

Mr. Issa?

Mr. Issa. No.

Ms. Adcock. Mr. Issa votes no.

Mr. King?

Mr. King. No.

Ms. Adcock. Mr. King votes no.

Mr. Franks?

Mr. Franks. No.

Ms. Adcock. Mr. Franks votes no.

Mr. Gohmert?

Mr. Gohmert. No.

Ms. Adcock. Mr. Gohmert votes no.
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Mr. Jordan?
[No response.]
Mr. Poe?

[No response.]
Mr. Chaffetz?

Mr. Chaffetz.

Ms. Adcock. Mr.

Mr. Marino?
[No response.]
Mr. Gowdy?

Mr. Gowdy. No.

Ms. Adcock. Mr.

Mr. Labrador?
[No response.]
Mr. Farenthold?
[No response.]
Mr. Collins?
[No response.]
Mr. DeSantis?

Mr. DeSantis.

Ms. Adcock. Mr.

Mr. Buck?
[No response.]
Mr. Ratcliffe?

Mr. Ratcliffe.

No.

Chaffetz votes no.

Gowdy votes no.

No.

DeSantis votes no.

No.
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Ms. Adcock. Mr. Ratcliffe votes no.
Mrs. Roby?

Mrs. Roby. No.

Ms. Adcock. Mrs. Roby votes no.
Mr. Gaetz?

Mr. Gaetz. No.

Ms. Adcock. Mr. Gaetz votes no.
Mr. Johnson of Louisiana?

Mr. Johnson of Louisiana. No.

Ms. Adcock. Mr. Johnson votes no.
Mr. Biggs?

Mr. Biggs. No.

Ms. Adcock. Mr. Biggs votes no.
Mr. Conyers?

Mr. Conyers. Aye.

Ms. Adcock. Mr. Conyers votes aye.
Mr. Nadler?

Mr. Nadler. Aye.

Ms. Adcock. Mr. Nadler votes aye.
Ms. Lofgren?

[No response.]

Ms. Jackson Lee?

[No response.]

Mr. Cohen?

[No response.]
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Mr.
Mr.
Ms.
Mr.
[No
Mr.
[No
Ms.
[No
Mr.
[No
Mr.
[No
Mr.
[No
Mr.
[No
Mr.
Mr.
Ms.
Mr.
[No
Ms.
Ms.
Ms.

Johnson of Georgia?
Johnson of Georgia.
Adcock.
Deutch?
response. |
Gutierrez?
response. |}
Bass?
response. |
Richmond?
response. |
Jeffries?
response. |
Cicilline?
response. |
Swalwell?
response. |
Lieu?

Lieu. Aye.
Adcock. Mr.
Raskin?
response. |
Jayapal?
Jayapal. Aye.
Adcock.

Aye.

Mr. Johnson votes aye.

Lieu votes aye.

Ms. Jayapal votes aye.
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Mr. Schneider?

Mr. Schneider. Yes.

Ms. Adcock. Mr. Schneider votes yes.

Chairman Goodlatte. The gentleman from Texas, Mr.
Smith.

Mr. Poe. No.

Chairman Goodlatte. Well, we will take that one, and
then we will go to Mr. Smith.

Mr. Smith. We both vote no.

Ms. Adcock. Mr. Poe votes no.

Mr. Smith votes no.

Chairman Goodlatte. Has every member voted who wishes
to vote? The clerk will report.

Ms. Adcock. Mr. Chairman, 6 members voted aye, 16
members voted no.

Chairman Goodlatte. And the amendment iIs not agreed
to. Are there further amendments to H.R. 18427

A reporting quorum being present, the question is on
the motion to report the bill H.R. 1842 favorably to the
House.

Those In favor will say aye.

Those opposed, no.

The ayes have i1t and the bill is ordered reported
favorably. Members will have 2 days to submit views.

Pursuant to notice, I now call up H.R. 1761 for
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purposes of markup and move that the committee report the
bill favorably to the House. The clerk will report the
bill.

Ms. Adcock. H.R. 1761, to amend Title 18 United States
Code to criminalize the knowing consent of the visual
depiction or live transmission --

Chairman Goodlatte. The clerk will suspend. |1 think
there are still matters being worked on for this piece of
legislation, so we will suspend proceeding on that
legislation and instead proceed to H.R. 1862.

Pursuant to notice, I now call that up for purposes of
markup and move that the committee report the bill favorably
to the House. The clerk will report the bill.

Ms. Adcock. H.R. 1862, to amend Title 18 United States
Code, to expand the scope of certain definitions pertaining
to unlawful sexual conduct and for other purposes.

[The bill follows:]
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Chairman Goodlatte. Without objection, the bill is
considered as read and open for amendment at any time, and 1
will begin by recognizing myself for an opening statement.

Today, we continue our efforts to combat child
exploitation by marking up legislation designed to address
loopholes in current law. We must assure that those who
hurt children are not permitted to evade responsibility due
to oversights or unintended legal inconsistencies. Anyone
who sexually abuses a child should be prosecuted to the
fullest extent of the law.

We are protecting children with the iIntroduction of
H.R. 1862. This bill will provide law enforcement with a
crucial tool, ensuring that predators do not escape justice
by committing offenses abroad. Specifically, the bill
ensures that the definition of i1llicit sexual conduct
includes all potential situations where an adult defendant
may abuse a child during foreign travel to engage iIn what is
called sex tourism.

This bill closes a significant loophole is pursuing
these offenders. No longer will they be able to go abroad
to prey on children without facing a possibility of
significant punishment at home. They will also not be able
to escape enhanced sentences for doing so.

We live in an age where information sharing allows us

to work together and accomplish great things.
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Unfortunately, that information sharing can also be used for
nefarious purposes, including allowing child predators to
share information on how to get away with abuse. The
reality is that these criminals know exactly what conduct
they can partake In to avoid prosecution, disseminating how-
to guides to fellow predators.

They participate in these acts without compunction,
confident they will not face consequences. Every child
predator should face punishment commensurate with their
actions. This 1s especially true with recidivists, who
abuse our youngest, most vulnerable victims.

Mrs. Roby”s bill further addresses loopholes that
currently permit those who engage in illicit, sexual contact
with minors under the age of 12 with the intent to sexually
degrade, humiliate, and abuse those under 12 to avoid
recidivism enhancements. Congress always intended for these
victims to have the greatest protections, and we must ensure
our laws reflect that intent.

H.R. 1862 is good, well-crafted, common-sense
legislation that will do a great deal to protect the most
vulnerable among us, and 1 urge my colleagues to join me iIn
support of this bill. And I now recognize the ranking
member for his opening statement.

[The prepared statement of Chairman Goodlatte follows:]
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Mr. Conyers. Thank you, Mr. Chairman. Members of the
committee, this measure would add new offenses to the
current provision in the criminal code, providing for
mandatory life imprisonment for certain, repeat sex
offenders.

Now, under section 3559(e) of title 18, a defendant
guilty of a predicate, Federal sex offense against a child
who has been previously convicted of a felony, Federal or
State sex offense committed against a child, must be
sentenced to life i1n prison. H.R. 1862 amends section 3559
to add further Federal predicate offenses on which to base
imposition of the life sentence, namely sexual contact with
a minor under the age of 12, aggravated sexual contact with
minors between the ages of 12 and 15, and illicit sexual
conduct with a minor abroad by a United States citizen.

The bill would also remove the requirement that a
Federal predicate offense, relating to coercion or
enticement of a minor, be related to prostitution and,
instead, allow coercion or enticement of a minor into any
criminal sexual activity to serve as a basis for the
imposition of a mandatory life sentence.

Repeat offenders should, of course, be subject to
increased penalties, and for some offenses, life
imprisonment is appropriate, yet Congress should not mandate

that life Imprisonment be Imposed.
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I oppose mandatory minimum sentences, as you know, and
I will, therefore, offer an amendment to address this issue
by not having i1t apply to the offenses added to the statue
under this bill. And if that amendment is adopted, I would
gladly support this bill.

I thank you, Mr. Chairman, and yield back.

[The prepared statement of Mr. Conyers follows:]
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Chairman Goodlatte. The chair thanks the gentleman and
is now pleased to recognize the sponsor of the bill, the
gentlewoman from Alabama, Mrs. Roby, for her opening
statement.

Mrs. Roby. Thank you, Mr. Chairman. When | joined the
Judiciary Committee earlier this year, | made it clear that
combating crimes against children is one of my top
priorities. It is why I wanted to be on the Crimes
Subcommittee and why I am proud to be with you here today as
we work to protect innocent children and bring those who
would do harm to them justice.

Crimes against children are shocking and ugly, which is
what makes this subject so hard to talk about sometimes.
Indeed, just speaking the term “global sex tourism” is
enough to send chills up anybody’s spine. Most Americans
probably have no idea the extent to which children around
the globe are at risk of exploitation, but that is what
makes 1t so important that we do talk about it, and we
address this problem head-on.

Recently, I met with experts from the Department of
Justice to discuss how loopholes i1n current law are allowing
child predators to evade punishment for the abuse of
children overseas. These loopholes were, of course, never
intended; nonetheless, these technical flaws in the law are

making it harder for authorities to put serial child abusers
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away where they belong.

The bill before the committee today, the Global Child
Protection Act, aims to close these loopholes and better
equip law enforcement to protect children and punish
abusers. Let’s be clear: The current statute criminalizes
the act of traveling abroad to do terrible things to
children, but it does not criminalize the people who force
children to perform sexual acts on them.

Specifically, the bill expands the conduct covered for
child sexual exploitation cases that involve abuse occurring
abroad, to include sexual contact. And I think it is
important to read this definition, based on the ranking
member’s comment. “Sexual contact is the intentional
touching, either through the clothing or directly, of
genitalia, anus, groin, breast, iInner thigh, or buttocks, of
any purpose, with the intent to abuse, humiliate, harass,
degrade, arouse, or gratify the sexual desire of any
person.”

And if we are going to sit here and debate whether or
not having a piece of cloth between the child’s private
parts or not, 1t seems, to me, a bit misguided. | want to
thank our strong partners with the Department of Justice for
their commitment to combating exploitation and abuse here in
our country and abroad. It certainly was not lost on me

that, in his first official act after being sworn in,
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Attorney General Jeff Sessions presented the President with
an executive order to strengthen the enforcement of Federal
law on iInternational trafficking, including human
trafficking.

It 1s our enduring responsibility to protect those
among us who cannot protect themselves. We have dedicated
law enforcement professionals working hard every day to
protect children and punish abusers, but we need to make
sure that they have every legal tool at their disposal to do
their jobs.

So thank you again, Mr. Chairman. | appreciate this
committee’s consideration of the Global Child Protection Act
of 2017. I urge all of my colleagues to support this bill,
and 1 yield back.

[The prepared statement of Mrs. Roby follows:]
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Chairman Goodlatte. The chair thanks the gentlewoman,
and 1t is now my pleasure to recognize the ranking member of
the Subcommittee on Crime, Terrorism, Homeland Security, and
Investigations, the gentlewoman from Texas, Ms. Jackson Lee,
for her opening statement.

Ms. Jackson Lee. Thank you very much, Mr. Chairman. |
thank you and the ranking member. 1 know this has been a
vigorous debate, and 1 also thank the sponsor of this
legislation.

For the years that | have been In the United States
Congress, | founded and co-chaired the Congressional
Children’s Caucus, and as a member of the Homeland Security
Committee, we worked extensively on the question of human
trafficking, as we did here in the House Judiciary
Committee.

My somewhat delay to coming to this committee was
dealing with an unfortunate set of circumstances within
members of the United States Military, a marine, who happen
to be female, who were subjected to the visual depiction of
body parts, which, obviously, is almost akin, and results
in, sexual assault. Those were adults.

In this instance, this i1s an important initiative, and
so | rise -- Mr. Chairman, forgive me -- to strike the last
word, and 1 want to comment very briefly on strengthening

the Children’s Safety Act, and 1 think we are on the 1862.
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Let me just say that serious sex offenses, especially
those involving innocent and vulnerable children, shock the
conscience and are i1nexcusable acts against not only the
child victims, but the community at large. As a founder and
chair of the Children’s Caucus and ranking member of this
subcommittee, 1 am deeply concerned about child sex
trafficking and any violent crime perpetrated against
children.

The crimes covered by these bills before us today are
undoubtedly serious, and we do not underestimate the pain
and suffering victims of these crimes in terms of the
experience that they generate. 1 know that these bills are
well-intentioned, so that we may move more comprehensively
to address the range of conduct involved iIn the sexual
exploitation of children, through pornography, sexual
assault efforts, and trafficking, and let me be clear, 1 am
very supportive of the efforts to do so.

I do want to make mention that, however, these bills do
make substantial changes to the Federal criminal statutes,
and | hope that, even as we continue to process the need for
this legislation, we will be open to all improvements that
may be brought up to our attention that speak to the
evidence-based solutions to comprehensive criminal justice
reform, while holding paramount the safety and well-being of

our communities.
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These are heinous crimes that we are trying to prevent,
but 1 would offer to say that we are also working on
legislation; in fact, we worked on the legislation that is,
in fact, bipartisan, that is dealing with the issue of
mandatory minimums and mass Incarcerations. We have to be
concerned about that.

To speak specifically to 1862, the Global Child
Protection Act of 2017 is intended to expand the scope of
two statues aimed at prosecuting those individuals that dare
commit heinous sexual acts against children.

First, section 2423 of title 18 prohibits four distinct
offenses that involve illegal sexual activities related to
interstate or foreign travel. Relative to the bill,
subsection 2423(b) prohibits interstate or foreign travel
for the purposes of participating in illicit sexual conduct,
and subsection 2423(c) prohibits foreign travel and
subsequent participation in illicit sexual conduct. That is
the worst of what happens to victims before they are
victimized sexually, raped, or killed, and that is to take
them away: elicit sexual conduct, and then to take them
overseas, or, more importantly, those going overseas to
engage in illicit sexual conduct.

The Global Child Protection Act of 2017 would expand
the definition of illicit sexual conduct to include any

conduct that constitutes aggravated sexual abuse, sexual
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abuse, sexual abuse of a minor, abusive sexual conduct, or
any of these offenses that result in death, thereby
prohibiting both sexual acts and sexual contact with minors.

This change could ensure that no perpetrator of any
type of sexual conduct involving a child slips away from
prosecution by adding another tool in the weaponry available
to prosecutors who fight daily to end the problem of child
sex trafficking, particularly in my home State of Texas.

Secondly, the Global Child Protection Act would add
three new predicate offenses to subsection 3559(e) of title
18. This section requires judges to impose a life sentence
for repeat offenders. A defendant guilty of a predicate sex
offense, which, if this bill is enacted, would include
sexual conduct with a minor under the age of 12, aggravated
sexual conduct with a minor between the ages of 12 and 15,
and illicit sexual conduct with a minor abroad by a U.S.
citizen, who has been previously convicted of a felony,
Federal or State, sex offense committed against a child,
would be sentenced to life in prison.

This bill would also remove the requirement that a
Federal predicate offense relating to coercion or enticement
of a minor be limited to the prostitution of children and,
instead, prohibit coercion or enticement of a minor iIn any
criminal sexual activity to serve as a basis for imposition

of a mandatory life sentence.
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I have no opposition to the change that would be made
to section 2423. 1 am concerned, as | indicated, about the
additional penalties that have been met. 1 do want to say
that, to act against our children in such a dastardly,
vicious, and vile way, requires the attention of the United
States Congress and, particularly, the attention of this
committee.

I do want to thank the gentleman from Michigan, Mr.
Conyers, for his work on the issues that we are concerned
about, mandatory minimums and mass Incarceration. | want to
thank the chairman for his work on these issues of criminal
justice, where we have worked together, and I just want to
make sure, for the record, Mr. Chairman, we did
Strengthening Children’s Safety Act of 2017, H.R. 1842?

Chairman Goodlatte. Yes. The chair would advise the
gentlewoman that that has passed the committee.

Ms. Jackson Lee. Thank you. And we pulled H.R. 1761,
or are we just not doing it at this time?

Chairman Goodlatte. We are not doing it today, but we
are actively working to get it ready to consider in the

committee as soon as possible.

Ms. Jackson Lee. 1 appreciate it. So I am going to --
Chairman Goodlatte. 1 thank Mr. Johnson for his work
on that.

Ms. Jackson Lee. And I thank Mr. Johnson for his work
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on that.

So let me conclude my remarks by saying, any time we
can protect our children, i1t is crucial, and I join iIn, as
the ranking member on the subcommittee, but also on the full
committee, to thank both of you for your concerns that have
been expressed appropriately.

Mr. Chairman, I will end, again, by saying we do good
work in this committee, and 1 am looking forward to us
pursuing some of the issues that we are trying to struggle
with today, including the issue of Russian collusion and the
issue of the wiretapping. | think these are appropriate
matters for this committee, and 1 know that we can do this
in a very positive way. With that, Mr. Chairman, your
courtesy is appreciated. 1 yield back.

[The prepared statement of Ms. Jackson Lee follows:]
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Chairman Goodlatte. The chair thanks the gentlewoman.
Are there any amendments to H.R. 18627?

For what purpose does the gentleman from --

Mr. Conyers. Mr. Chairman, 1 have an amendment at the
desk.

Chairman Goodlatte. The clerk will read the amendment.

Ms. Adcock. Amendment to H.R. 1862 offered by Mr.
Conyers. Page 2, strike Line 14.

[The amendment of Mr. Conyers follows:]
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Chairman Goodlatte. Without objection, the amendment
IS considered as read, and the gentleman is recognized for 5
minutes on his amendment.

Mr. Conyers. Thank you. Members of the committee,
this amendment addresses concerns about mandatory minimum
sentencing raised in this bill.

Currently 18 U.S.C. section 3559(e) provides mandatory
life imprisonment as the penalty for certain repeat
offenders. The bill expands the offenses that would qualify
as predicates for these penalties. While 1 do not suggest
that the conduct involved i1n additions to section 3559 is
not deserving of additional punishment, I do not support
mandatory minimum penalties, particularly life imprisonment.
And that is why my amendment would subject these additions
to imprisonment for up to life, but not mandatory life.

Therefore, a judge, who is presented with all of the
facts and circumstances of a particular case and who is in
the best position to impose an appropriate sentence, will
have the ability to do so, including life imprisonment, if
that is deemed to be just.

Congress cannot anticipate or know the facts of every
case, of course. Even In circumstances of particularly
egregious crimes, judges are better positioned to iImpose
sentences. This amendment would not alter the mandatory

minimum sentencing provisions with respect to other crimes
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included in the sentencing scheme of section 3559(e),
although 1 do not support those mandatory minimums either.

This amendment merely, but importantly, allows us to
apply strong and appropriate recidivist penalties to the
additional crimes specified under this bill without relying
on unjust mandatory minimums.

And so I urge, 1 plead with my colleagues, to adopt
this amendment. | thank the chairman and yield back my
time.

Chairman Goodlatte. The chair thanks the gentleman.

For what purpose does the gentlewoman from Alabama seek
recognition?

Mrs. Roby. I move to strike the last word.

Chairman Goodlatte. The gentlewoman is recognized for
5 minutes.

Mrs. Roby. First, a couple of comments about the
gentleman’s amendment.

You know, under subsection 2 on line 4, by striking
“@Into prostitution,” that is in the underlying bill already.
In the next section, what it does is it changes the current
law by eliminating a large number of offenses from the
enhancement that are already under the statute, limiting it
only to two offenses against children. They should be
included, but so should all of the other sections already

covered under this statute, and this amendment seeks to
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eliminate those other.

The first one, 2244(a)(5) dealing with contact, and
section 2423(5), dealing with the transportation of minors,
and limiting 1t only to those two. And so under the next
section of the gentleman’s amendment, i1t is not really even
an enhancement as it is entitled because you already can be
sentenced for life for the sexual abuse of a child under
this statute, and rightfully so.

And on the back page of the gentleman’s amendment,
under non-qualifying felonies, i1t appears to me that the
language of the gentleman’s amendment i1s suggesting that the
defendant could raise, as a defense, the consent of a child.
Under subsection A, it says, “The sexual act or activity was
consensual and not for the purpose of commercial gain.” |1
mean, | am blown away by this. To suggest that a child
could consent to sexual abuse 1s extraordinary to me.

And so, for these reasons, 1 certainly oppose the
gentleman’s amendment. |If you go overseas after being
convicted of sexual abuse of a child in the United States,
you should be subject to this enhancement.

This bill, very simply, closes a loophole when 1t comes
to sex tourism, soliciting sexual acts from a minor, and to
include that, not just what the person would do to a minor,
but what the person would force the minor to do to them.

And then the second part of this bill streamlines the
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enhancement.

The gentleman’s amendment limits the enhancement to
only two sections currently covered under the criminal code.
This is specifically written to go after people who cause
harm to children.

And so, with that, Mr. Chairman, | strongly oppose the
gentleman’s amendment, and 1 ask my colleagues to vote no.

Chairman Goodlatte. The question occurs on the
amendment offered by the gentleman from Michigan.

All those 1In favor respond by saying aye.

Those opposed, no.

In the opinion of the chair, the noes have it.

Recorded vote is requested, and the clerk will call the
roll.

Ms. Adcock. Mr. Goodlatte?

Chairman Goodlatte. No.

Ms. Adcock. Mr. Goodlatte votes no.

Mr. Sensenbrenner?

[No response.]

Mr. Smith?

[No response.]

Mr. Chabot?

[No response.]

Mr. Issa?

[No response.]
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Mr. King?
[No response.]

Mr. Franks?

Mr. Franks. No.

Ms. Adcock. Mr.

Mr. Gohmert?

Mr. Gohmert. No.

Ms. Adcock. Mr.

Mr. Jordan?
[No response.]
Mr. Poe?

[No response.]
Mr. Chaffetz?
Mr. Chaffetz.

Ms. Adcock. Mr.

Mr. Marino?

Mr. Marino. No.

Ms. Adcock. Mr.

Mr. Gowdy?
Mr. Gowdy. No.

Ms. Adcock. Mr.

Mr. Labrador?
[No response.]
Mr. Farenthold?

[No response.]

PAGE

Franks votes no.

Gohmert votes no.

Chaffetz votes no.

Marino votes no.

Gowdy votes no.
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Collins?
response. |
DeSantis?
response. |
Buck?
response. |}
Ratcliffe?
Ratcliffe. No.
Adcock. Mr. Ratcliffe votes no.
Roby?
Roby. No.
Adcock. Mrs. Roby votes no.
Gaetz?
Gaetz. No.
Adcock. Mr. Gaetz votes no.
Johnson of Louisiana?
Johnson of Louisiana. No.
Adcock. Mr. Johnson votes no.
Biggs”?
Biggs. No.
Adcock. Mr. Biggs votes no.
Conyers?
Conyers. Aye.
Adcock. Mr. Conyers votes aye.

Nadler?
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Lofgren?
response. |
Jackson Lee?
Jackson Lee. Aye.
Adcock. Ms. Jackson Lee votes aye.
Cohen?

response. |

Johnson of Georgia?
response. |

Deutch?

response. |}

Gutierrez?

response. |

Bass?

response. |

Richmond?

response. |}

Jeffries?

response. |

Cicilline?

response. |

Swalwell?

response. |

Lieu?
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1610 [No response.]

1611 Mr. Raskin?

1612 [No response.]

1613 Ms. Jayapal?

1614 [No response.]

1615 Mr. Schneider?

1616 [No response.]

1617 Chairman Goodlatte. The gentleman from Wisconsin?
1618 Mr. Sensenbrenner. No.

1619 Ms. Adcock. Mr. Sensenbrenner votes no.

1620 Chairman Goodlatte. The gentleman from Texas, Mr. Poe?
1621 Mr. Poe. No.

1622 Ms. Adcock. Mr. Poe votes no.

1623 Chairman Goodlatte. The gentleman from California, Mr.
1624 | Lieu?

1625 Ms. Adcock. Not recorded.

1626 Mr. Lieu. No.

1627 Ms. Adcock. Mr. Lieu votes no.

1628 Chairman Goodlatte. Has every member voted who wishes
1629 | to vote?

1630 The clerk will report.

1631 Ms. Adcock. Mr. Chairman, 2 members voted aye; 14
1632 | members voted no.

1633 Chairman Goodlatte. The amendment is not agreed to.
1634 Are there further amendments to H.R. 18627
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Ms. Jackson Lee. Mr. Chairman, 1 seek a clarification,
please.

Chairman Goodlatte. The gentlewoman 1s recognized.

Ms. Jackson Lee. The gentleman’s amendment has just
been offered and voted on, but 1 do want to make it clear
that the gentleman’s amendment, on page 2, was reciting
language that is in the underlying bill. So the underlying
bill has the language, “Sexual act or activity was
consensual and not for the purpose of commercial, pecuniary
gain.” It i1s not to, In any way, diminish any sexual
activity among minors, but that is in the underlying bill.

The gentleman did not create that out of a whole sack.
So 1 want to thank the gentleman, Mr. Conyers, for his
amendment, and I understand the premise of it, for which 1
voted aye, which is to give the judge the discretion to give
life, life without parole, and any additional sentencing on
the bases of the horror and horrifics of this particular
act.

So Mr. Chairman, I thank you for allowing me to clarify
that what was being read by my good friend from Alabama was
the language that was already in the bill and not anything
that Mr. Conyers had added to the bill.

Chairman Goodlatte. |If the gentlewoman would yield, 1
certainly appreciate the gentlewoman’s explanation, and |

certainly do not question the motives of the ranking member,
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but we do not believe the language is iIn the underlying bill
either. But iIn any event, we appreciate your effort to
clarify that.

Ms. Jackson Lee. 1t was in subsection (e), Mr.
Charrman, but anyhow, you are very kind, and I yield back to
your Kkind yielding to me. Thank you.

Chairman Goodlatte. We cannot find that, but we
certainly appreciate your making it clear that the gentleman
from Michigan does not intend that there be exoneration or
lack of prosecution or sentencing for someone who is
claiming consensual behavior on the part of a minor, which 1
think we are all iIn agreement is not a --

Ms. Jackson Lee. Thank you, Mr. Chairman. 1 need to
vote.

Mr. Chaffetz. Mr. Chairman?

Chairman Goodlatte. For what purpose does the
gentleman from Utah seek recognition?

Mr. Chaffetz. Could the gentlewoman from Texas clarify
and point to the specific place in the bill where she thinks
this i1s?

Chairman Goodlatte. We have not been able to find
that.

Mr. Chaffetz. 1 am asking if she would clarify it.
Show us where it is. |ITf it is, | would love to see it.

Ms. Jackson Lee. That is what we are doing. Thank
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you .

Chairman Goodlatte. Anyway, 1 thank the gentlewoman.

Ms. Jackson Lee. Thank you.

Chairman Goodlatte. Are there further amendments to
H.R. 18627

A reporting quorum being present, the present questio
is on the motion to report the bill H.R. 1862 favorably to
the house.

Those In favor respond by saying aye.

Those opposed, no.

The ayes have i1t, and the bill i1s ordered reported
favorably.

Members will have 2 days to submit views.

That concludes the business for today, and 1 want to
thank all of the members for attending, and the markup is
adjourned.

[Whereupon, at 12:39 p.m., the committee adjourned

subject to the call of the chair.]
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